AHOTANIA

Konoc H.M. XapakTepucTuka KpUMiHAJIbHO-IIPABOBOI BiJIMOBIIAIIBHOCTI 3a
HEHAJIEKHE BHUKOHAHHS MEIUYHUM ab0 (apMalleBTUUHUM MPALIBHUKOM CBOIX
npodeciitHux 000B’s13KiB. - KBaidikaliiiiHa HaykoBa Ipalls Ha MpaBax PyKOIHCY.

JHucepTarttist Ha 3100yTTs cTyreHs gokTopa ¢imocodii B ramysi 3HaHb 081
[IpaBo. — Kapnarcekuii HamioHanbHHI yHiBepcuteT imeHi Bacwia Credanuka,
M. IBaHO-®panHkiBChK, 2026

VY nucepTaritHoMy IOCHIDKCHHI 3IHCHEHO KOMIUIEKCHHM TEOPETHUKO-
PaBOBUM aHaNM3 KPUMIHAJIBHOI BIAMOBIJAIBHOCTI 32 HEHAJC)KHE BUKOHAHHS
npodeciiftHuX 000B’sI3KiB MEIUYHUM a00 (hapMarleBTUYHUM TpaiiBHUKOM (cT. 140
KK VYkpainn), mo 1pyHTy€EThCSI Ha MOEIHAHH] 3aTAIbHOHAYKOBUX Ta CIICIIaIbHIX
METOIB  Mi3HaHHA:  (OPMaIbHO-JIOTMAaTUYHOTO,  CHUCTEMHO-CTPYKTYPHOTO,
MIOPIBHSUTEHO-TIPABOBOTO Ta CTATUCTUYHOTO.

Y nepmiomy po3aini «3araJlbHOTEOPETUYHI MOJIOKEHHS KpPUMIHAJIbHOT
BIIMOBIAQIBHOCTI MeAUYHUX a00 (apMalleBTUYHUX MPAI[iBHUKIB 32 HEHAJIEKHE
BUKOHAHHS TpodeciiHuX OO0OB'SI3KIB» PO3KPUTO CTAaH HAYKOBOI PO3pOOJIEHOCTI
npoOJeMu y BITYM3HSHIA TPABOBIM JOKTPHHI, IPOAHAII30BAaHO JOPOOOK TaKHMX
HayKOBIIiB, sk ['. B. YeboTaproBa, €. E. Uepnikos, O. O. Jlynopos, T.}O.Tapacesuy,
[. M. ®inp, JI. II. bpuu, B. B. banabko, Ta OKpeclIeHO KOJIO HEBUPIIICHUX 1
JTUCKYCIMHUX MHUTaHb, CEPEl IKUX HEY3roKeHICTh caHkiii c¢T. 119 Ta ct. 140 KK
VYkpainu, oOCSAT OLIHHOTO TOHATTSA «TSDKKI HACHIIKI», PO3MEKYyBaHHS TOHSTH
«HAIIEHT» 1 «XBOPHI», a TAaKOXK JOIIIBHICTh BHOKPEMJICHHS CMEPTI MaIli€eHTa SIK
KBaM(piKytOuOi O3HaKHU. 3M1MCHEHO ICTOPUKO-NIPABOBUM aHANI3 1HCTUTYTY
BIJIMOBIIAJTLHOCTI MEIUYHUX TMPAaIiBHUKIB BiJ maMm'sTok CTapoJaBHBOTO CBITY
(Konmexc Xammypari, JTaBHbOETHUIETChKI XpaMOBI MPUITHCH ), YEPE3 €TUKO-IIPABOBY
cnagmuuay ['inmokpara ta gaBHbopuMmchkuil 3akoH Lex Cornelia de sicariis et
veneficis, /0 CydYacHMX TMPaBOBHX CHCTEM, 10 CHOpPMYyBAIUCS  MICIA
Hropubep3bkoro npoiiecy. 3apornoHOBaHO NMEPIoAN3aIlii0 PO3BUTKY BITUU3HSHOTO

3aKOHOJAaBCTBA 3a IM'sThMa eTanamu: 10 1845 poky (KUiBCHKHI, JUTOBCHKO-



MOJIbCHKUN Ta KOo3aIbKuil mepioaun); Bim 1845 no 1917 poky; paasHCbKui mepion
(1917-1991 pp.); Big 1991 poky mo 1 BepecHs 2001 poky; 3 1 Bepecus 2001 poky
no 1poro uyacy. llpoBegeHO KOMMApaTUBICTCHKUNA aHaNi3 KpPUMIHAJIBHOTO
3aKoHOJaBcTBa AsepOaiipkany, Bipmenii, I'py3sii, Ectonii, Jlatsii, JluTsu,
Momnnosu, Y36ekuctany, Hinepnannis, Icmanii, [lonsmii, ®panmnii, Kanangu, ®PH,
SnoHii Ta 1HIIKX JepxaB, IO 3aCBIAYMB HASIBHICTH JBOX OCHOBHMX MIIXOIIB J0
KpUMIiHai3aIli JOCHIPKYBaHUX disiHb — KBamidikailii 3a 3araJlbHUIMH HOpMaMu
npoTu KUTTA Ta 370poB's ocodu (OPH, Tlonwima, Icnanis, Pymynisa, Kanana) abo
BUOKpeMJIeHHs criemianbHoi HopMmu (Bipmenis, Jlatis, Ectonis, fAmnonis). Ha
MiJICTaBl BUBYEHHS 3apyODKHOrO JOCBIJly OOIPYHTOBAaHO MPOMO3HUIIT IO
3ampoBa/keHHs 3a npukinagom OPH inctutyty 000B'SI3KOBOrO MEIUYHOTO
cTpaxyBaHHS MPpoeciitHOT BIAMOBIIAJLHOCTI Ta aKTUBI3allli [IUBLILHO-TIPABOBUX 1
aJIMiHICTPATUBHO-IIPABOBUX MEXaH13MIB BIJIIIKOTyBaHHS IIKOJIH.

VY npyromy po3saini «KpuminaasHO-IPaBOBUI aHAI3 CKIIAy HEHAJICKHOTO
BUKOHAHHS TpodeciiHMX OO0OB'A3KIB MEIMYHMM abo0  ¢apMaleBTUUYHUM
NPALiBHUKOMY» 3IIHCHEHO CHUCTEMHHM po3risig 00'ekTa, 00'€KTMBHOI CTOPOHH,
cy0'ekTa Ta CyO0'€KTMBHOI CTOPOHHM IILOTO KPHUMIHAJBLHOTO IPABOMOPYIICHHS.
BceraHoBneHo, 1m0 poJoBUM 00'€KTOM € CYCHUIbHI BIIHOCHHHU y cdepl 0XOpOHU
JKUTTS 1 370pOB'ST 0COOM; OCHOBHUM Oe3mocepeHIM 00'€KTOM — KHUTTS 1 3J0POB'S
naii€eHTa; J0AaTKOBUM HEOOXITHUM Oe3rocepeHiM 00'€KTOM — BCTaHOBJICHUMN
NOPSAJOK BUKOHAHHS MEIUYHMM 1 (papMaleBTUYHUM MPAIiBHUKOM MNpodeciitHuX
000B'A3kiB. OOIpyHTOBAHO HEOOXIJHICTh YAOCKOHAJIEHHS TEPMIHOJOTIYHOTO
anapary cr. 140 KK VYkpainu nuoisixom 3aMiHA T€pMIHA «XBOPU» Ha TEpPMIH
«IAIERTY, O BIJIMOBIIAE TPABOBOMY, a HE 010JIOTIYHOMY CTAaTyCy OCOOH, 3aMiHU
TEpMiHA «HEMOBHOJITHIN» Ha IOPUIUYHO IIUPIIMA TEPMIH <«JIUTHUHA» 3 METOIO
YCYHEHHS MPABOBOi KOJI31i MO0 MAJOJITHIX MOTEPHUINX, a TaKOX MOIIUPEHHS
KPUMIHAJILHO-TIPABOBOI OXOPOHW Ha KUTTE3AATHUHN LI, MOYUHAKOYH 3 22-TO
TUXHS BHYTPIIIHbOYTPOOHOTO PO3BUTKY, IO Y3TODKYETHCA 3 KpUTEPISIMU
BcecBiTHROT opranizaiiii 0XopoHH 370p0oB's. PO3KpUTO 00'€KTUBHY CTOPOHY uUepe3

JOCITIJIKEHHS 11 000B'SI3KOBUX O3HAK 3 OTJISAY Ha OJJAHKETHUM XapakTep JUCIO3UIIi
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Ta TPEUEJCHTHY NPaKTHKy €BPONEHCHKOTO CyAy 3 MpaB JIOAUHU (PIIICHHS Y
cripaBax «Lopes de Sousa Fernandes npotu Ioptyramnii», «Volintiru npotu Itamiy,
«Kaprnunenko npotu Ykpainu», «Banepiit @ykneB npotu YKpainny), 10 OpiEHTYE
PaBO3aCTOCOBHY IMPAKTUKy HAa CYKYIIHY OIIIHKY BCIX €TamiB JIKyBaHHS SIK
KOMILJIEKCHOT'O HAKONMUYYBAJIBHOIO JIAHIIOTA TOJIA 13 YITKUM PO3MEXYBaHHSIM
J1KapCchKOi HeA0ATO0CTI B/l HEBIABOPOTHOTO NEpediry XBopoou abo 1HAUBI Ty aTbHUX
ocobnmBocTel opranizmy mnarieHta. ChopMyIbOBaHO aBTOPCHKE BH3HAUYCHHS
MEAMYHOTO a0 (apMaleBTUYHOIO MpaIiBHUKA SK CHELIaIbHOTO Cy0'€KTa 1bOTO
3nounHy. JloBelneHo, 1o Cy0'eKTHBHA CTOPOHA XapaKTEpU3YEThCSI HEOOEPEKHOIO
(GhopMOIO BUHH, KA MOYKE BUPaXKATUCS Y BUTJISAII 3JJIOYMHHOI CAMOBIIEBHEHOCT1 a00
KPUMIHAIBHO MPOTUIPABHOT HeI0ANOCTI. 3A1IICHEHO PO3MEKYBaHHS KPUMIHAIBHO-
MPaBOBOi HEI0AIOCTI BiJl CYMDKHHMX MPABOBUX KaTEropii — JIIKAPChKOT MOMUIIKU
K JTOOPOCOBICHOT OMaHy JiKaps, BUIpaBAaHOro mMeaundHoro pusuky (ct. 42 KK
VYkpainn), kpaiiapoi HeooximHocTi (cT. 39 KK Ykpainun) ta ka3zycy sik HEBUHHOTO
3anoaisiHHs 1mkou. Ha mijgcrasi 3actocyBaHHs (Pi10coPChKO-TIPaBOBOi «HOpMYIIH
Pan6pyxa» o6rpyHTOBaHO, 10 CJIIMNE HJOTPUMAHHS MEIUYHOTO MPOTOKOIY HE MOXKE
MaTu 0€3yMOBHOTO MPIOPUTETY Ha/l HAWBUILIOIO METOI0 — MOPATYHKOM JIFOACHKOTO
KUTTSI, a CBITOMUHN BIACTYN MEAUYHOTO (haxiBIls Bl KJIIHIYHOTO CTAaHAAPTY 3apajau
BIOKUBAHHS TAallleHTa B €KCTPEMAJbHUX YMOBAaX Ma€ BH3HABATHCS MPABOMIPHUM
MEJIUYHUM PHU3UKOM. APryMEHTOBAHO HEOOXIJHICTh IOBHOIO TMEPEXOay 0
eJIEKTPOHHOTO JJOKYMEHTOOOITY MEAMUYHUX 3alHUCIB y PEXUMI PEaTbHOTO Yacy sK
3aco0y 3ano0iranns anbcudikaiiii, a TAKOXK BIPOBAIKEHHS Yy MPOLEC JOCYAOBOTO
pO3CHiAyBaHHS 1HCTPYMEHTIB IITYYHOTO 1HTEJNEKTy, 30KpemMa TIeHeparopa
BY3bKOIPO(DIbHUX 3aMUTaHb CIIAYOTO JI0 CYAOBO-MEIUYHOTO EKCIIepTa.

Y tperbomy po3aini «I[IpobGremu mpaBo3acTOCyBaHHS IMOJOXKEHB MO0
HEHAJC)KHOTO  BUKOHAHHSA  mpodeciiiHux  0O0OB'S3KiB  MeauyHuM  abo
dbapmareBTUYHUM TPAIIBHUKOMY» 31HCHEHO PO3MEKYBaHHSA JOCIIIKYBAaHOTO
CKJIay 13 CYMDKHMMM CKJaJaMd KpPUMIHQJIBHMX [PaBONOpPYUIEHb  Ta
aJIMIHICTPATUBHUX MIPABOMIOPYIIEHb. BCTaHOBIEHO, IO HANOIMKINM 32 3MICTOM [0

cr. 140 KK VYkpainm € ckiman cr. 139 KK VYkpainu, po3mexyBaHHSA 3 SIKUM
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3MIIHCHIOETHCS 32 XapakTepoM HistHHS (ToBHA Oe3nisuibHIcTh — cT. 139 KK Ykpainn,
HeHanexxHe BukoHaHHsi — cT. 140 KK Vkpainu), popmoro BUHM 11070 MisTHHS Ta
O3HaKamu notepmiuioro. Ha mijgctaBi TOTOXKHOCTI 00'€KTIB Ta (PaKTUYHOI IPUPOIU
3apakeHHsI BIPYCOM IMYHOAECINUTY JIIOAWMHU SK PI3HOBUAY TSHKKUX HACIHIJKIB
OOTpYHTOBAHO JIOIJIBHICTh 00'€MHAHHSA CKJIagiB 370uMHIB 4. 1 cr. 131 Ta
3anporoHoBaHoi CcTpykTypu 4. 2 cT. 140 KK VkpaiHu nuisixom BU3HAYEHHS
3apaKeHHS BIATOBITHUMH XBOPOOAMH SIK O3HAKH TSHKKUX HACIIIKIB, 3 ypaXyBaHHIM
MO3UTUBHOTO JOCBITYy KpPUMIHAJIBHOTO 3akoHOAaBcTBa Jlatiiichkoi PecryOmiku.
Oco6mmBO1 akTyallbHOCTI HaOysio po3MexyBaHHs 31 cT. 119 KK Vkpainm, mo
3YMOBJICHO HEBHUITPaBIaHO M'sikO10 caHKIi€ero 4. 1 cT. 140 KK Ykpainu nopiBHSHO 3
BOMBCTBOM uepe3 HeoOepexHicTb. Po3mexyBanus 31 cr. 137 KK Vkpainu
3MIMCHIOETHCS 32 3MICTOM MpOodeciiHUX O0OOB'S3KIB 1 HASBHICTIO Y IMOTEPIILIOTO
O3HaKH «xBopwit», a 31 ¢T. 367 KK Vkpainu — 3a ceporo missibHOCTI cy0'ekTa:
npodeciiina MenuyHa TisUTbHICTh (JTIKyBaHHS, M1arHOCTUKA, JTOTJISA) OXOILUTIOETHCS
ct. 140 KK VYkpainu, Toai sk aJMiHICTpaTUBHO-YIIPaBIIHChKI PyHKINT — CcT. 367
KK VYxkpainu. JloBeaeHo, mo KiIO4OBUM KpuTepieM BinmexyBaHHs cT. 140 KK
VYkpainu BiJi CYMIKHUX CKJIQIIB aJMIHICTPAaTUBHUX MPaBONOPYIIeHb (CT. 42, 44-3,
45-1, 46-2 KYnAIl) € xapaktep 1 TSKKICTb HACHIIKIB JISIHHS: 32 BIJCYTHOCTI
CYCIUIBHO HEOE3MEeYHUX HACIIJKIB JJIS JKUTTS 1 3MI0POB'Sl MAIli€HTa MOPYIICHHS
KBaM(IKY€eThCA SIK aJMIHICTpaTUBHE MPABOMOPYLIECHHS, TOAl K y pa3l HACTaHHS
TSOKKUX HACTIAKIB — SIK KpUMiHajbHe npaBonopyeHHs 3a cT. 140 KK Ykpainu.
Y 4erBepromy po3aini  «CywacHi TEHJAEHINI Ta TEPCIEKTHUBU
BJIOCKOHAJICHHSI MPOTU/1i HEHAJIEXKHOMY BUKOHAHHIO Mpo(eciiiHuX O0OOB'SI3KIB Y
cdepi OXOPOHH 3I0POB'SH» PO3KPUTO HEPO3PUBHHUMN 3B'A30K MaTEpiaibHO-IIPABOBUX
1 KpPUMIHAJIBHO-TIPOLIECYaIbHUX AaCIMEKTIB AOCHIKyBaHOi mpoOiemaTtuku. Ha
MIJCTaBl aHAMI3y MPENeeHTHOI MPaKTUKH €BPOIEUCHKOTO CYAy 3 TpaB JIIOJIUHU
(pimenns y cripaBax «Hubert Nowak npotu o, «Silih npotn CloBerii») Ta
CTaTUCTUYHMUX JAHUX I1I0JI0 CHIBBIJIHOIIEHHS KUIBKOCTI 3apeeCTPOBAHUX
KpUMiHAIbHUX TIpoBakeHb 3a cT. 140 KK Vkpainu Ta mpoBakeHb, 32 SKAMU

0ocOOM TMOHECIM KpPUMIHAJIBHY BIJMOBIAAIBHICTh, OOIPYHTOBAHO JOIUIBHICTH
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PO3IIMPEHHsS] IUCIO3UTUBHUX 3acaj y AOCHIKyBaHil cdepi. 3amponoHOBaHO
BIJIHOBUTU y KPUMIHAJILHOMY MPOIECYATIbHOMY 3aKOHOJABCTBI YKpaiHU 1HCTUTYT
IPUBATHO-MTyOIIYHOTO OOBHHYBaueHHS HULIXOM nepeiimenyBanHs ['naBu 36 KIIK
VYkpainu Ha «IIpuBaTHO-nyOsiuHe 00BHMHYBaueHHs», nonoBHeHHS KIIK Ykpainu
crartamu 477-1 ta 478-1 Ta BHeceHHs BiAMOBIIHKUX 3MiH 70 cT. 478 KIIK Ykpainu.
JloBeIeHO CHCTEMHY HEY3TOKeHICTh unHHMX caHKIii cT. 140 KK VYkpainu ta
3aMpONOHOBAHO aBTOPCHKY PEAAKIIIO 11€1 HOPMH 3 ii CTPYKTYPHUM MOJIJIOM Ha TpU
YaCTMHU: Y. | — 3amofjisiHHS CEepeIHbOI TSKKOCTI TIIECHHUX VYIIKOKEHb 3
QIbTEPHATUBHUMH CAHKILISIMHM Ta JUCIHO3UTUBHUM JIOJATKOBUM TOKapaHHSM, IO
JIO3BOJIAE  BITHECTH I  CKiIaa 0  1HCTUTYTY  MPHUBATHO-ITyOJIIYHOTO
OOBHHYBa4YeHHS; Y. 2 — CHPUYMHEHHS TSKKUX HACHIAKIB y BHUIJISAL TSKKOTO
TUJIECHOTO YIIIKOJIKEHHsI, CMEPTI NallieHTa ado 3apa)KeHHS BIpyCOM IMyHOACHIUTY
JIOJWHUA Yd 1HIIOT HEBWIIKOBHOI 1H(EKIIHHOT XBOpoOM 3 OOMEKEHHsAM abo
11030aBJICHHSIM BOJI1 HA CTPOK B1JI TPHOX JI0 I'SITH POKIB; 4. 3 — CIPUYUHEHHS CMEPTI
JIBOX 1 O1y1bII€ 0C10 200 CMEPT1 TUTUHM 3 TT030aBJICHHIM BOJI1 HA CTPOK BiJ M'SITH 70
CEMHU pOKIB, IO TEPEBOAWTH IIeH CKJIA 10 Kareropii TsDKKUX 3JI0YMHIB Ta
y3roJikyeTbes 3 4. 2 ¢r. 119 KK Ykpainu.

[IpakTyHe 3HAYEHHS TOCTIKEHHS MAKPIIIeHO aHami3oM no3utiii €CI1I
ta KpuminanbHOro kacauifHoro cyay B ckiazii Bepxosuoro Cyay. 3a pe3yiabTaramu
JTOCIIKEHHST ¢(POPMYTLOBAHO Psil BUCHOBKIB Ta MIPOIO3UIIINA

KawouoBi ciaoBa: KpuMiHaJbHO-NIPABOBA  MOJITHKA, KpPUMiHAIbHE
3aKOHOJIaBCTBO, KPUMIHAJIbHE MPaBONOPYIICHHS, AudepeHiianis KpUMiHaIbHOI
BIJIMOBIJIAJIBHOCTI,  KpUMIHAJIbHO-MIpaBOBa  KBamiikaiis,  pO3MEKyBaHHS
KPUMIHAJILHO-TIPABOBUX ~HOPM, TIYMA4ye€HHS KPUMIHAJIbHO-TIPABOBUX HOPM,
MOKApaHHs, KPUMIHAJIBLHO-TIPABOBUM 3aXMCT 0COOM, TpaBa MaIll€HTa, THKKI
HACJIIKH, CeIlialbHuM Cy0’eKT, MeandHa ((hapManeBTHUHA) AiSUTHHICTS, JIIKAPCHKI
3aco0M, HEHAJIEeKHE BUKOHAHHA  mnpodeciiHuX  OOOB’S3KIB  MEIMYHUM

(papmarieBTHYHUM) NPaALIBHUKOM.



Kolos N. M. Characteristics of Criminal Liability for Improper Performance
of Professional Duties by a Medical or Pharmaceutical Worker. — Qualification
scientific work as a manuscript.

Dissertation for the degree of Doctor of Philosophy in the specialty 081 Law.
— Vasyl Stefanyk Carpathian National University of the Ministry of Education and
Science of Ukraine, 2026.

The dissertation research provides a comprehensive theoretical and legal
analysis of criminal liability for the improper performance of professional duties by
a medical or pharmaceutical worker (Article 140 of the Criminal Code of Ukraine),
based on a combination of general scientific and special methods of cognition: the
formal-dogmatic, system-structural, comparative-legal, and statistical methods.

In the first chapter, "General Theoretical Provisions of Criminal Liability
of Medical or Pharmaceutical Workers for Improper Performance of Professional
Duties," the state of scientific elaboration of the problem within the Ukrainian legal
doctrine i1s examined. The contributions of such scholars as H. V. Chebotarova, Ye.
E. Chernikov, O. O. Dudorov, T. Yu. Tarasevych, I. M. Fil, L. P. Brych, and V. V.
Balabko are analysed, and the range of unresolved and debatable issues is outlined,
including the inconsistency between the sanctions of Article 119 and Article 140 of
the Criminal Code of Ukraine, the scope of the evaluative notion of "grave
consequences," the distinction between the concepts of "patient" and "ill person," as
well as the expediency of singling out the death of a patient as a qualifying feature.
A historical and legal analysis of the institute of medical workers' liability has been
carried out, tracing its evolution from the legal monuments of the Ancient World
(the Code of Hammurabi, the ancient Egyptian temple prescriptions), through the
ethical and legal heritage of Hippocrates and the Roman law Lex Cornelia de sicariis
et veneficis, to the modern legal systems shaped after the Nuremberg Trials. A
periodisation of the development of national legislation is proposed in five stages:
prior to 1845 (the Kyivan, Lithuanian-Polish, and Cossack periods); from 1845 to
1917; the Soviet period (1917-1991); from 1991 until 1 September 2001; and from

1 September 2001 to the present. A comparative analysis of the criminal legislation
7



of Azerbaijan, Armenia, Georgia, Estonia, Latvia, Lithuania, Moldova, Uzbekistan,
the Netherlands, Spain, Poland, France, Canada, the Federal Republic of Germany,
Japan, and other states has been undertaken, revealing the existence of two principal
approaches to the criminalisation of the acts under study — qualification under
general norms on crimes against life and health (Germany, Poland, Spain, Romania,
Canada) or the establishment of a special norm (Armenia, Latvia, Estonia, Japan).
On the basis of this comparative study, proposals have been substantiated regarding
the introduction, following the German model, of an institute of mandatory medical
professional liability insurance, as well as the activation of civil-law and
administrative-law mechanisms for the compensation of damage.

In the second chapter, "Criminal-Legal Analysis of the Composition of
Improper Performance of Professional Duties by a Medical or Pharmaceutical
Worker," a systematic examination of the object, objective side, subject, and
subjective side of this criminal offence is carried out. It is established that the generic
object consists of social relations in the sphere of the protection of human life and
health; the main direct object is the life and health of the patient; and the additional
necessary direct object is the established procedure for the performance of
professional duties by a medical or pharmaceutical worker. The need to improve the
terminological framework of Article 140 of the Criminal Code of Ukraine is
substantiated through the replacement of the term "ill person" with the term
"patient," which corresponds to the legal rather than biological status of an
individual; the replacement of the term "minor" with the legally broader term "child"
in order to eliminate the legal collision concerning underage victims; and the
extension of criminal-legal protection to a viable foetus from the 22nd week of
intrauterine development onward, which is consistent with the criteria of the World
Health Organization. The objective side is examined through its mandatory features,
taking into account the blanket nature of the disposition and the case-law of the
European Court of Human Rights (judgments in Lopes de Sousa Fernandes v.
Portugal, Volintiru v. Italy, Karpylenko v. Ukraine, Valeriy Fuklev v. Ukraine),

which orients law-enforcement practice toward a cumulative assessment of all stages
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of treatment as a complex accumulative chain of events, with a clear distinction
between medical negligence and the inevitable course of a disease or individual
characteristics of the patient's organism. An original definition of the medical or
pharmaceutical worker as a special subject of this offence is formulated. It is proven
that the subjective side is characterised by a negligent form of guilt that may manifest
itself as criminal overconfidence or criminally unlawful negligence. The distinction
is drawn between criminal-legal negligence and related legal categories — medical
error as a doctor's conscientious mistake, justified medical risk (Article 42 of the
Criminal Code of Ukraine), extreme necessity (Article 39 of the Criminal Code of
Ukraine), and casus as innocent infliction of harm. On the basis of the philosophical
and legal "Radbruch formula," it is argued that blind adherence to a medical protocol
cannot have unconditional priority over the highest goal — the saving of human life
— and that a conscious deviation of a medical specialist from a clinical standard for
the sake of the patient's survival in extreme conditions ought to be recognised as a
justified medical risk. The necessity of a complete transition to electronic
management of medical documentation in real time is argued as a means of
preventing falsification, as is the introduction into the process of pre-trial
investigation of artificial intelligence tools, in particular a generator of narrowly
tailored questions to be put by the investigator to the forensic medical expert.

In the third chapter, "Problems of Application of Provisions Concerning
Improper Performance of Professional Duties by a Medical or Pharmaceutical
Worker," the distinction is drawn between the composition under study and related
compositions of criminal and administrative offences. It is established that the
composition closest in content to Article 140 of the Criminal Code of Ukraine is that
of Article 139, the distinction being made by reference to the nature of the act
(complete inaction in the case of Article 139 versus improper performance in the
case of Article 140), the form of guilt with regard to the act, and the characteristics
of the victim. On the basis of the identity of the objects and the actual nature of
infection with the human immunodeficiency virus as a type of grave consequences,

the expediency of merging the compositions of Part 1 of Article 131 and the
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proposed structure of Part 2 of Article 140 of the Criminal Code of Ukraine is
substantiated, through the qualification of infection with the corresponding diseases
as a feature of grave consequences, drawing on the positive experience of the
criminal legislation of the Republic of Latvia. The distinction from Article 119 of
the Criminal Code of Ukraine has acquired particular relevance owing to the
unjustifiably mild sanction provided in Part 1 of Article 140 in comparison with
murder through negligence. The distinction from Article 137 of the Criminal Code
of Ukraine is drawn by reference to the content of professional duties and the
presence of the feature of being "ill" on the part of the victim, while the distinction
from Article 367 is drawn by reference to the sphere of activity of the subject:
professional medical activity (treatment, diagnostics, care) is covered by Article 140
of the Criminal Code of Ukraine, whereas administrative and managerial functions
fall under Article 367. It is proven that the key criterion for distinguishing Article
140 of the Criminal Code of Ukraine from related compositions of administrative
offences (Articles 42, 44-3, 45-1, 46-2 of the Code of Ukraine on Administrative
Offences) lies in the nature and severity of the consequences of the act: in the
absence of socially dangerous consequences for the life and health of the patient, the
violation is to be classified as an administrative offence, whereas in the case of grave
consequences it is to be classified as a criminal offence under Article 140 of the
Criminal Code of Ukraine.

In the fourth chapter, "Modern Trends and Prospects for Improving
Counteraction to Improper Performance of Professional Duties in the Healthcare
Sphere," the inseparable interconnection between the substantive-legal and criminal-
procedural aspects of the problem under study is examined. On the basis of an
analysis of the case-law of the European Court of Human Rights (judgments in
Hubert Nowak v. Poland and Silih v. Slovenia) and of statistical data concerning the
ratio between the number of registered criminal proceedings under Article 140 of
the Criminal Code of Ukraine and the number of proceedings in which individuals
have actually borne criminal liability, the expediency of expanding the dispositional

principles in the field under consideration is substantiated. It is proposed to restore
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the institute of private-public prosecution in the criminal procedural legislation of
Ukraine by renaming Chapter 36 of the Criminal Procedure Code of Ukraine as
"Private-Public Prosecution," supplementing the Criminal Procedure Code of
Ukraine with Articles 477-1 and 478-1, and introducing corresponding amendments
to Article 478. The systemic inconsistency of the current sanctions of Article 140 of
the Criminal Code of Ukraine is demonstrated, and an original wording of this norm
is proposed, with its structural division into three parts: Part 1 — the infliction of
bodily injuries of medium severity on the victim, with alternative sanctions and a
dispositive additional punishment, which allows this composition to be brought
within the institute of private-public prosecution; Part 2 — the infliction of grave
consequences in the form of grievous bodily harm, the death of the patient, or
infection with the human immunodeficiency virus or another incurable infectious
disease, punishable by restriction of liberty or imprisonment for a term of three to
five years; Part 3 — the infliction of the death of two or more persons or the death
of a child, punishable by imprisonment for a term of five to seven years, which
moves this composition into the category of grave crimes and brings it into accord
with Part 2 of Article 119 of the Criminal Code of Ukraine.

The practical significance of the research is reinforced by the analysis of the
positions of the ECHR and of the Criminal Cassation Court within the Supreme
Court of Ukraine. The findings of the research have given rise to a number of
conclusions and proposals.

Keywords: criminal-legal policy, criminal legislation, criminal offence,
differentiation of criminal liability, criminal-legal qualification, demarcation of
criminal-legal norms, interpretation of criminal-legal norms, punishment, criminal-
legal protection of the personality, patient's rights, grave consequences, special
subject, medical (pharmaceutical) activity, medicinal products, improper

performance of professional duties by a medical (pharmaceutical) worker.
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